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Court of Appeals of the District of Columbia 


No. 5354. 

The Gus Holstine Dry Goods Company, 
vs. 

David Burnet, Commissioner of Internal 


1 Docket No. 24656. 

The Gus Holstine Dey Goods Company, 
vs. 

Commissioner of Internal Revenue, Respondent. 

For Petitioner: Frank F. Nesbit, Esq. 

For Respondent: W. F. Gibbs, Esq., Hartford Allen, 
Esq., J. M. Morawski, Esq., Hugh Brewster, Esq. 

Docket Entries. 

1927. | 

Feb. 25. Petition received and filed. Taxpayer notified. 
Feb. 26. Copy of petition served on General Counsel. 
Apr. 25. Motion for extension to July 1,1927! to file answer 
filed by General Counsel. 

Apr. 27. Granted—both sides notified. 

June 29. Answer filed by General Counsel. 

July 2. Copy of answer served on taxpayer—General 
Calendar. 

1928. 

Dec. 8. Hearing set Jan. 24, 1929. 

1929. 

Jan. 18. Application for subpoena filed by General Coun¬ 
sel. 

Jan. 18. Subpoena issued. 
l—5354o 


Appellant, 

Revenue. 

i 

Petitioner, 
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Jan. 24. Hearing had before Mr. Siefkin on the merits. 
Briefs due Apr. 1, 1929. 

Feb. 2. Transcript of hearing Jan. 24, 1929 filed. 

Apr. 1. Brief filed by taxpayer. 

June 24. Findings of fact and opinion rendered—Forest 
D. Siefkin, Division 16, case restored to calen¬ 
dar. 

Aug. 27. Hearing set Nov. 5, 1929. 

Nov. 5. Hearing had before Mr. Smith, Division 5. Briefs 
due 60 days. 

Nov. 16. Transcript of hearing Nov. 5, 1929 filed. 

1930. 

Jan. 4. Brief filed by taxpayer on hearing of 11/5/29. " 

Jan. 25. Motion to recompute deficiency filed by taxpayer. 

Jan. 25. Motion for rule to revise deficiency letter filed by 
taxpayer. 

Jan. 25. Brief in support of motions filed by taxpayer. 

Mar. 20. Order denying motions to recompute deficiency 
and to revise deficiency letter entered. 

Mar. 24. Memorandum opinion rendered Mr. C. P. Smith, 
Division 5. Judgment will be entered under 
Rule 50. 

2 

May 6. Motion for order of redetermination filed by Gen¬ 
eral Counsel. 

May 8. Plearing set June 4, 1930 under Rule 50. 

May 14. Notice of change of hearing to June 25, 1930. 

June 19. Objection to proposed computation and alterna¬ 
tive computation filed by taxpayer. 

June 20. Copy served on General Counsel. 

June 25. Hearing had before Mr. Smith on contested settle¬ 
ment under Rule 50. 

June 27. Decision entered—Chas. P. Smith, Division 5. 

July 3. Transcript of hearing June 25, 1930 filed. 

Dec. 17. Supersedeas bond in the amount of $27,240.86 ap¬ 
proved and ordered filed. 

Dec. 17. Stipulation to have case reviewed by the Court of 
Appeals of D. C. filed. 

Dec. 17. Petition for review to Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

Dec. 17. Proof of service of petition filed. 

Dec. 17. Praecipe with proof of service thereon filed. 
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1931. 

Jan. 8. Motion to correct findings of fact filed by General 
Counsel. 

Jan. 10. Order to amend part of findings of June 24, 1929 
to read “The deficiency letter bears the date 
of Dec. 30, 1926” instead of “Deic. 30, 1928” 
entered. 

Now, Feb. 2, 1931, the foregoing Docket Entries certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 

3 Filed Feb. 25,1927, U. S. Board of Tax Aippeals. 
United States Board of Tax Appeals. 

Docket No. 24656. 

The Gus Holstine Dby Goods Company, a Corporation, 
Petitioner, 
vs. 

Commissioneb of Intebnal Revenue, Respondent. 
Petition. 

The above named petitioner hereby petition^ for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency IT :CA :2111- 
2-60D dated December 30, 1926, and as a basis for its pro¬ 
ceeding alleges as follows: 

1. The petitioner is a corporation, with its principal 
office at 141-145 North Main Street, Lima, Ohio. 

2. The notice of deficiency, copy of which is attached 
marked Exhibit A, was mailed to petitioner bn December 
30,1926. 

. 3. The taxes in controversy are income and excess profits 
taxes for the fiscal year ended February 28, l[921, and are 
for $13,620.43. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors i 

(a) The Commissioner has erred in holding that the 
period of limitation, within which the tax for the fiscal 

2—5354a 
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year ended February 28, 1921 might be assessed, has not 
expired. • 

4 (b) The Commissioner has erred in holding that 
his right to assess additional tax is not barred by the 

period of limitation prescribed in section 277(a) of the 
Revenue Act of 1926. 

(c) The Commissioner has erred in holding that the tax¬ 
payer did not file a return for the fiscal year ended Febru¬ 
ary 28,1921. 

(d) The Commissioner has erred in holding that the 
amount of the closing merchandise inventory for the fiscal 
year ended February 28,1921 was $205,844.98. 

(e) The Commissioner has erred in holding that the 
closing merchandise inventory for the fiscal year ended 
February 28, 1921 was not $161,477.89. 

(f) The Commissioner has erred in holding that the peti¬ 
tioner’s net income for the fiscal year was $114,592.40 in¬ 
stead of $70,225.31. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a): Pursuant to permission obtained from the Commis¬ 
sioner of Internal Revenue petitioner made a return for 
the fiscal year ended February 28,1920; the following year, 
and pursuant to the same permission it made its return for 
the fiscal year ended February 28, 1921 in accordance with 
the regulations prescribed by the Commissioner of Internal 
Revenue. Said return was filed with the Collector of In¬ 
ternal Revenue at Toledo, Ohio on, to wit, June 13, 

5 1921 in accordance with a letter from said Collector, 
pursuant to the authority vested in him by law, ex¬ 
tending the time within which the return might be filed 
until June 15,1921. This return contained a full and com¬ 
plete statement of taxpayer’s income and deductions, as re¬ 
quired by .the law and regulations then in effect, and said 
return was accepted by the Commissioner of Internal 
Revenue, and was made the basis of a revenue agent’s ex¬ 
amination of the taxpayer’s books and records for said 
fiscal year on or about May 15, 1925. Subsequent to the 
filing of the return, and to the passage of the Revenue Act 
of 1921, the Commissioner of Internal Revenue issued T. D. 
3310, which provided that any taxpayer who had before 
November 23, 1921 filed a return for a fiscal year ending 
in 1921, and who is subject to an additional tax for the same 
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period under the Revenue Act of 1921, should file a return 
covering said additional tax at the same time as the returns 
of persons making returns for the fiscal year ejnded Febru¬ 
ary 28, 1921 were due. Said Treasury Decision did not 
require other taxpayers to file any other return. The peti¬ 
tioner was not subject to an additional tax folr the period 
covered by its return for the fiscal year ended February 28, 
1921 filed on or about June 13,1921 under the Revenue Act 
of 1921, and it was not required to file any other or further 
return for the fiscal year ended February 28,! 1921. Peti¬ 
tioner did not file any such return, or any othqr return for 
the fiscal year ended February 28, 1921, except the afore¬ 
said return filed on, to wit, June 13, 1921. The Commis¬ 
sioner of Internal Revenue did not | assess any 

6 additional income or excess profits taxes against the 
petitioner prior to the expiration of the period of 

limitations provided in section 277(a) of the Revenue Act 
of 1926, and has not assessed any up to the present time, 
and is now without authority to assess or assert any de¬ 
ficiency for said year. j 

(b) Taxpayer in making its return for the fiscal year 
ended February 28, 1921 took an inventory in the usual 
and customary manner. The president of petitioner com¬ 
pany, Mr. Gus Holstine, was ill, and was in Flbrida at that 
time. It was the intention of the petitioner, | pursuant to 
the authority given in the regulations, to take its inventory 
on the basis of cost or market, whichever was lower, and 
petitioner is informed and believes that the accountant 
who prepared the return wrote thereon in the inventory 
certificate “market'value time of inventory”. Petitioner’s 
president, due to his absence and illness, howqver, was not 
fully conversant with the requirements of the regulations 
and the basis of this method. The inventory,; petitioner is 
informed and believes, after being taken, was priced by the 
department managers, in most instances, at cost, and they 
were not advised, either by the president or the accountant, 
that the market prices should be used where lotver than cost 
prices, although in some items this was done. Subsequently 
taxpayer has revised the inventory to confornj to the basis 
stated on the inventory certificate, viz: cost or 

7 market, whichever is lower. The closing inventory, 
as shown on taxpayer’s original return, purported to 

be on the basis of cost or market, but was not, and amounted 
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to $205,844.98. The correct closing inventory, on the basis 
of cost or market, whichever is lower, is $161,477.89. The 
Commissioner has erroneously used the first of these figures 
in determining taxpayer’s net income for the fiscal year 
ended February 28, 1921, instead of the second. 

Wherefore petitioner prays that this Board may hear 
the proceeding, and disallow the deficiency determined by 
the Commissioner as not having been assessed within the 
period of limitation, or as not being a correct computation 
of taxpayer’s taxable net income. 

FRANK F. NESBIT, 
Counsel for Taxpayer. 

Post Office Address: Wilkins Building, 1512 H Street 
N. W., Washington, D. C. 

8 State of Ohio, 

County of Allen, ss: 

Gus Holstine, being first duly sworn, on oath deposes and 
says he is the president of The Gus Holstine Dry Goods 
Company, the above named petitioner, and that he is duly 
authorized to verify the foregoing petition; that he has 
read the foregoing petition, and is familiar With the state¬ 
ments therein contained, and that the facts stated are true, 
except as to those facts stated upon information and belief, 
and those facts he believes to be true. 

GUS HOLSTINE. 

Subscribed and sworn to before me this 21st day of 
February, 1927. 

[seal.] E. L. CONRAD, Jr., 

Notary Public, Ohio. 

9 Treasury Department, Washington. 

IT: CA* 2111-2-60D. 

Dec. 30, 1926. 

The Gus Holstine Dry Goods Company, 

Lima, Ohio. 

Sms: 

The determination of your income tax liability for the 
fiscal years ending February 28’, 1921 and February 28, 
1922, pursuant to an examination of your books of account 
and records, as set forth in office Tetter of November 17, 
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1926, discloses a deficiency in tax of $13,620.43 for the year 
1921 and an overassessment of $379.71 for the year 1922, 
as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. IjTo claim for 
abatement can be entertained. 

If you acquiesce in this determination anil do not de¬ 
sire to file a petition with the United States Board of Tax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT :CA:2111-2-60D. In the event that 
you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items i to which you 
agree. 


Respectfully, 


D. H. BLAIR, 

Coinmissioner, 

By C. R. ^ASH, 
Assistant to the Coinmissioner. 


Inclosures: Statement, Form A, Form 882. 
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Statement. 


In re: The Gus Holstine Dry Goods Company, Lima, Ohio. 


Deficiency 

Fiscal year ending— in tax. 

2-28-21 . $13,620.43 

2-28-22 ... 

3—5354a 


Over as¬ 
sessment. 


$379.71 
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Fiscal Year 2-28-21. 

Adjustments to Income. 

Net Income reported. 585,289.09 

Additions: 

Donations . 25.00 

Excessive depreciation . 37.28 

Income for January and February 1921 restored. 15,741.14 

Fire insurance gain . 20,525.27 


Total ..$121,617.78 

Deductions: 

Income for January and February 1920 eliminated. $6,583.36 

Exempt interest . 142.02 

General expense reduced. 300.00 


Total deductions . 7,025,38 


Net income as adjusted. 114,592.40 

Invested Capital. 

Capital stock. 71,400.00 

Surplus . 102,639.98 


Total .$174,039.98 

Deductions: 

Preceding year’s tax.. $4,317.62 

$10,245.90 (prorated) additional tax prior to above. 1.993.57 


Total deductions . 6,311.19 


Balance .$167,72S.79 

11 Excess Profits Credit.$16,418.30 

Computation of Tax. 

Excess profits Balance sub- Amount 

% of capital. Net income. credit. ject to tax. Rate of tax. 

20% of invested 

capital.. $ 33 , 545.70 $1S,418.30 $17,127.46 20% $3,425.49 


Totals ....$114,592.40 . $35,844.15 


Net Income . $114,592.40 

Less: 

Profits tax.$35,844.15 

Exemption (10 months in 1920)... 1,666.67 37,510.82 


Balance subject to tax at 10%.$77,081.58 

Total profits tax . 35,844.15 

Amount of tax at 10%.....• • 7,708.16 


Total tax assessable.$43,552.31 

Original tax . 29,931.88 


Deficiency .$13,620.43 
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Explanation of Adjustments. j 

j 

To Net Income. j 

Depreciation has been allowed based on cost of assets 
averaged for the year. 

The income reported on your return represented net in¬ 
come for 1920 accordingly, the income for January and 
February 1921 has been added and the income jfor Jan¬ 
uary and February 1920 has been eliminated. 

Gain from fire insurance received has been allocated to 
this year. Fiscal year 2-28-22. 


12 Fiscal Year 2-2S-22. j 

Net income reported .......j... $9,594.32 

Addition: Donation .I.. 135.00 


Total. ....!.. .$9,729.32 

Deductions: 

Depreciation .J.. $1,533.82 

Gain on insurance allocated to 1921 .j.. 19,372.21 

Nontaxable income .J.. 10S.S4 


Total deductions . j. .. .21,014.87 


Net loss adjusted .j.. .$11,285.55 

Computation of Tax. 

Total tax assessable . J . None 

Original tax .».$759.43 

Overassessed . 1. 759.43 

Barred installment . j. . 379.72 


Paid May 19, 1922, and August 18, 1922. 

Allowable overassessment .i. 379.71 


The adjustments made are similar to those for the year 
1921. j 

The refund of taxes paid May 19, 1922 and iAugt/st 18, 
1922 is barred for the reason that no claim was filed within 
four years from the date of payment. 

Since the time within which refund of the other payments 
can be made will expire shortly, you should file a claim 
for this refund with the Collector of Internal Revenue for 
your district not later than November 22, 1926 in order 
to protect your interests. 

The overassessment shown herein will be made the sub¬ 
ject of a Certificate of Overassessment which will reach 
you in due course through the office of the Collector of 
Internal Revenue for your district, and will! be applied 
by that official in accordance with Section 1284 of the 
Revenue Act of 1926. 
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Payment of the tax should not be made until a bill is re¬ 
ceived from the Collector of Internal Revenue for your dis¬ 
trict, and remittance should then be made to him. 

Now, Feb. 2,1931, the foregoing Petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Bo.a,rd of Tax Appeals. 

13 Filed Jun. 29, 1927, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 24656. 

The Gus Holstine Dry Goods Company, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 
Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition filed in the above-entitled appeal, 
admits and denies as follows: 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

3. Admits the allegations contained in paragraph 3. 

4. Denies the respondent erred in the manner alleged and 
set forth in paragraphs 4 (a), (b), (c), (d), (e) and (f). 

5. Denies the allegations contained in paragraphs 5(a) 
and 5(b). 

6. Denies generally and specifically each and every alle¬ 
gation contained in taxpayer’s petition, not hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

i A. W. GREGG, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

W. FRANK GIBBS, 

Special Atty., Bureau of Internal Revenue. 
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Now, Feb. 2,1931, the foregoing answer certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] I 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

14 A true copy. Teste: 

B. D. GAMBLE, j 

Cleric U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 24656. j 

The Gus Holstine Dry Goods Company, j Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated June 24, 1929. j 

Deficiency held not barred by limitation. Palmetto Coal 
Co., 11 B. T. A. 154, and Denholm & McKay Co., 15 B. T. A. 
225, distinguished. 

Held that under Regulations 62 the petitioner is required 
to compute his inventory at the close of the fiscal year end¬ 
ing February 28,1921, upon the basis of cost,' his inventory 
at the beginning of that taxable year and iji prior years 
having been upon that basis. 

Frank F. Nesbit, Esq., for the petitioner. | 

W. Frank Gibbs, Esq., for the respondent. ' 

This proceeding results from respondent’s determination 
of a deficiency of $13,620.43 in income and excess profits 
taxes for the fiscal year ended February 28, 1921. Peti¬ 
tioner alleges the deficiency is barred by the statute of 
limitations. 

It is further alleged that the respondent erred in holding 
that the closing merchandise inventory for the fiscal year 
ended February 28, 1921, was $204,844.98 and not $161,- 
477.89, and that the petitioner’s net income for the fiscal 
year was $114,592.40 instead of $70,225.31. 

At the close of the hearing respondent moved to amend 
his pleading to allege that the respondent erred in comput¬ 
ing the closing inventory of the petitioner ajt $205,844.98, 
and that it should be computed at $228,071,621 
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Findings of Fact. 

Petitioner is a corporation with principal offices at Lima, 
Ohio, where it conducts a retail department dry goods store. 
During the year in question the business was conducted in 
a two-story building with a basement, which was used for 
display purposes. In September of 1920 a fire broke out 
■which caused a large part of the first floor to col- 

15 lapse. Water was thrown on all floors and smoke 
filled the entire building, causing damage to goods 

not reached by the flames. The business was insured. A 
fire sale on damaged goods retained by petitioner was 
opened in October. The new goods (not damaged) in stock 
at the closing inventory date were acquired after October 
20, 1920. 

Petitioner’s opening inventory for the year in question, 
as well as all prior inventories, had been taken on a cost 
basis. Gus Holstine, the president, was ill and not in Lima 
at the time the physical inventory as of January 31, was 
begun. In accordance with prior customs the heads of the 
various departments took the inventory of their respective 
divisions using the cost tags attached to the articles in stock. 
The inventory thus taken amounted to $181,979.70. This 
figure did not take into account the month of February with 
which the fiscal year ended. The closing inventory for the 
fiscal year was computed as of February 28 by adding 
February purchases and deducting the sales less the gross 
gain per cent of the preceding eleven months. By such 
computation $46,091.92 was added to the $181,979.70 ob¬ 
tained by the physical inventory of January 31, to extend 
it to February 28—making a total of $228,071.62 closing 
inventory as of the end of the fiscal year. 

Such inventory figures were turned over to an accountant 
who was employed to make out the income tax return. Upon 
the return of Gus Holstine from Florida in April of 1921, 
he insisted such inventory was too high as it included dam¬ 
aged goods on hand at cost. He went over the stock to 
ascertain the extent of such excess and reduced the 

16 inventory by $22,226.64 on account of the damaged 
goods on hand. The reduced amount, or $205,844.98, 

was the amount given in the return filed about June 15, 
1921, pursuant to a time extension granted at the request 
of the accountant. The tax liability of the petitioner was 
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computed by the respondent upon the basis of a closing in¬ 
ventory of $205,84498. 

The accountant did not participate in the taking of the 
inventory. He knew nothing about it, or thfe basis upon 
which it had been taken. He assumed that petitioner, in 
common with his other clients, took the inventory on the 
basis of market. The settlement with the insurance com¬ 
pany had been made on that basis. In making out the cer¬ 
tificate of inventory for the year in question ]je caused the 
statement to be entered thereon that the closing inventory 
was taken at “market value time of inventory!.” The cer¬ 
tificate was signed by Magdalen Van Pelt, petitioner’s treas¬ 
urer, who was in charge of the office in the absence of Gus 
Holstine. 

Some time in 1924 another accountant employed by peti¬ 
tioner discovered the inconsistency between the statement 
in the certificate of inventory and the basis actually used. 
Thereafter, in June, 1925, S. H. Holstine, petitioner’s mer¬ 
chandise manager, listed all the goods contained in the clos¬ 
ing inventory in question and wrote the manufacturers 
thereof (i. e. those still in business and with whom petitioner 
still traded) and requested information concerning the com¬ 
parative prices of such goods in October and at January 31, 
the date of the inventory. Most of the mlanufacturers 
answered giving him the percentage of reduction in whole¬ 
sale prices as of the two dates, and, in some instances, 
exact data on specific items. 

17 From the information thus obtained S. H. Holstine 
revised the closing inventory figures, j In such re¬ 
vision he revised each item separately. In Some lines of 
goods he did not have answers from all manufacturers who 
had contributed to that line but on the information at hand 
the entire line was revised. Where the reduction was based 
on percentage data, an average percentage was used. Where 
exact reductions were given on specific items such actual 
reductions were made. By this means the closing inventory 
at market (lower than cost) was estimated at $159,568.32, 
of which $46,091.92 (which remained a constant) represents 
the addition to extend the inventory to include! February. 

Prices generally in the class of goods handled by peti¬ 
tioner had suffered a consistent decline beginning early in 
1920 and extending through the year in question, the sharp¬ 
est reduction occurring between August and Qctober. The 
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decline between October, 1920, and February 28, 1921, as 
respects silks, wool and domestics (carried in Department 
No. 6) is indicated by a comparative price table of several 
commodities as follows: 

Oct. 



(last 10 days). 

Feb. 28. 

Spot cotton. 

. 21 to 22 

11 

Lawn. 

. 18 to 19 

15 

Sateen . 

. 14 to 15 

13 

Sheeting . 

. 14 

8 

Print cloth: 

Size “A” . 

. 14 

9 

“ “B” 

. 10 

7 

a “C!’* 

. 7 

4 


18 Petitioner filed its return for the fiscal year ended 
February 28, 1921, on or before June 15, 1921. No 
further return was filed respecting that year. The defi¬ 
ciency letter bears the date of December 30, [1928]* 1926. 
That part of the statement attached thereto showing ad¬ 


justments to income is as follows: 

Net income reported . $85,289.09 

Additions: 

Donations . 25.00 

Excessive depreciation . 37.28 

Income for January & February 1921 re¬ 
stored . 15,741.14 

Fire insurance gain . 20,525.27 


Total . $121,617.78 

Deductions: 

Income for January and Feb¬ 


ruary 1920 eliminated . $6,583.36 

Exempt interest . 142.02 

General expense reduced . 300.00 


Total deductions . 7,025.38 

Net income as adjusted. $114,592.40 


(* Corrected by order of Board entered Jan. 10,1931.) 
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Opinion. 

Siefkin : It appears that more than five years elapsed 
between the time the return was filed and the mailing of 
the deficiency notice. Did petitioner’s failure to file an¬ 
other return under the Act of 1921 prevent the running of 
the statute of limitations? The return filed apparently 
meets the requirements of the Revenue Act ojf 1918, which 
was in force at the time of filing. Petitioner concedes that 
the $2,000 credit allowed was reduced by $366.67 
19 under the provision of the 1921 Act.! The result 
would be that the 1921 Act resulted in an additional 
tax. In Palmetto Coal Co., 11 B. T. A., 154, and Denholm, 

McKay Co., 15 B. T. A. 225 no additional tax was due 
under the Revenue Act of 1921 and those cased are not con¬ 
trolling upon these facts. The facts in this proceeding are 
comparable to those in Valentine-Clark Co., 14 B. T. A. 562 
and cases therein cited. "We must hold that a return was 
necessary under the 1921 Act, and, no such return having 
been filed, the statute of limitations has not rfin. 

The evidence discloses that the petitioner intended that 
the inventory of merchandise on hand at Febrjuarv 28,1921, 
the end of the fiscal year, should be taken at cost or market, 
whichever was lower, but due to the mistake of an account¬ 
ant it was computed at cost. The inventory !at cost which 
amounted to $228,071.62 was reduced to $205^844.98 on ac¬ 
count of damaged goods on hand and this figure was sub¬ 
mitted in the return as the closing inventory land was used 
by the respondent in computing the petitioner’s tax liabil¬ 
ity for the year in question. Petitioner now contends that 
the market value of the inventory should bd used instead 
of the cost. 

Section 203 of the Revenue Act of 1921 provides: 

That whenever in the opinion of the Commissioner the 
use of inventories is necessary in order clearly to deter¬ 
mine the income of any taxpayer, inventories Ishall be taken 
by such taxpayer upon such basis as the Commissioner, 
with the approval of the Secretary, may prescribe as con¬ 
forming as nearly as may be to the best accounting prac¬ 
tice in the trade or business and as most clearly reflecting 
the income. 
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20 Article 1582 of Regulations 62, which was promul¬ 
gated under the Revenue Act of 1921, provides in 

part: 

* * * Any goods in an inventory which are unsalable at 
normal prices or unusable in the normal way because of 
damages, imperfections, shop wear, changes of style, odd 
or broken lots, or other similar causes, including second¬ 
hand goods taken in exchange, should be valued at bona fide 
selling prices less cost of selling whether basis (a) or (b) 
is used, or if such goods consist of raw materials or partly 
finished goods held for use or consumption, they should be 
valued upon a reasonable basis, taking into consideration 
the usability and the condition of the goods, but in no case 
shall such value be less than the scrap value. Bona fide 
selling price means actual offerings of goods during a 
period ending not later than 30 days after inventory date. 
The burden of proof will rest upon the taxpayer to show 
that such exceptional goods as are valued upon such selling 
basis come within the classifications indicated above, and he 
shall maintain such records of the disposition of the goods 
as will enable a verification of the inventory to be made. 

In respect to normal goods whichever basis (a) or (b) is 
adopted must be applied with reasonable consistency to the 
entire inventory. Taxpayers were given an option to adopt 
the basis of either (a) cost or (b) cost or market, whichever 
is lower, for their 1920 inventories, and the basis adopted 
for that year is controlling and a change can now be made 

only after permission is secured from the Commissioner. 

• * # 


Petitioner’s opening inventory for the year in question, 
as well as all prior inventories, had been taken on a cost 
basis. Under Article 1582 of Regulations 62, petitioner is 
therefore required to compute its inventory at the close of 
the fiscal year ended February 28, 1921, upon the same 
basis. Petitioner depends upon Article 1582 of Regula¬ 
tions 45 which provide in part as follows: 

* * * A taxpayer may, regardless of his past practice, 

adopt the basis of “cost or market, whichever is lower”, for 
his 1920 inventory, provided a disclosure of the fact 
21 and that it represents a change is made in the return. 
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Thereafter changes can be made only aftdr permission 
is secured from the Commissioner. * * * ! 

However, Regulations 62 and not Regulations 45 apply 
to the inventory in question. The Revenue Act of 1921 ap¬ 
plies to the taxable year 1921 and as pointed Cut in Section 
200 of that Act, the term “taxable year” means the cal¬ 
endar yea:** or the fiscal year ending during duch calendar 
year. Likewise Regulations 62 promulgated under the 
Revenue Act of 1921 applies to fiscal years ending during 
the calendar year 1921. 

We must hold that under Regulations 62 the petitioner is 
required to compute its closing inventory for the fiscal year 
ending February 28, 1921, upon the basis of cost. 

At the hearing the respondent moved that Jae be allowed 
to amend his pleading to allege that the closing inventory 
should be increased to $228,071.62. As stateid above, this 
was the cost of the goods on hand. This mCtion is here¬ 
with granted. 

Article 1582 of Regulations 62 allows taxpayers to enter 
damaged goods in the inventory at bona fide selling prices 
less cost of selling. Petitioner has shown that some of its 
goods were damaged by a fire, but due to the| fact that the 
motion of the respondent was made at the end of the hear¬ 
ing it has had no opportunity to show “actual offerings of 
goods during a period ending not later than 30 days after 
inventory date”. The case will be restored to the calendar 
for further hearing upon this question. 

Reviewed by the Board. 

Now, Feb. 2, 1931, the foregoing Findings of Fact & 
Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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22 United States Board of Tax Appeals. 

Docket No. 24656. 

The Gus Holstine Dry Goods Co., Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Frank F. Nesbit, Esq., for the petitioner. 

Hartford Allen, Esq., for the respondent. 

Memorandum Opinion. 

Smith: In the findings of fact and opinion of the Board 
promulgated in the above entitled proceeding on June 24, 
1929, and reported in 16 B. T. A. 1124, the Board said: 

At the hearing the respondent moved that he be allowed 
to amend his pleadings to allege that the closing inventory 
should be increased to $228,071.62. As stated above, this 
was the cost of the goods on hand. This motion is herewith 
granted. 

Article 1582 of Regulations 62 allows taxpayers to enter 
damaged goods in the inventory at bona fide selling prices 
less cost of selling. Petitioner has shown that some of its 
goods were damaged by a fire, but due to the fact that the 
motion of the respondent was made at the end of the hear¬ 
ing it has had no opportunity to show “actual offerings of 
goods during a period ending not later than 30 days after 
inventory date.” The case will be restored to the calendar 
for further hearing upon this question. 

In pursuance of the opinion of the Board the case was set 
down for further hearing on Nov. 5,1929, at which time the 
petitioner appeared by counsel and three witnesses. The 
evidence adduced at this hearing shows that soon after the 
fire which occurred in the petitioner’s store in Sept., 1920, 
the store was reopened and that goods which were dam¬ 
aged by fire and water were offered for sale at reduced 
price. The original cost tickets were permitted to remain 
on the goods. The damaged goods were offered for sale 
at prices which appeared to the department heads 
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23 would move them. In many cases, however, the 
goods were not immediately sold and successive 

reductions in the offering prices were made, j Many of the 
goods were on hand at the date of the close of the peti¬ 
tioner’s fiscal year Feb. 28, 1921. 

It had been the practice of the petitioner in past years to 
take its inventories on the basis of cost. The$e cost prices 
were obtained from the tickets on the goods. The prin¬ 
cipal stockholder, president and manager of the corpora¬ 
tion, was in the south at the time inventory was taken on 
February 28, 1921, and the department managers, having 
no instructions to the contrary, took the inventory at cost 
even though in many cases the cost was in excess of the 
prices at which the goods were then being offered for sale. 
Shortly after the inventory had been completied showing a 
total of $228,071.62, the president and manager of the cor¬ 
poration returned from the south and, after having learned 
the manner in which the inventory was made up, he went 
through the different departments in which there were 
damaged goods and made a careful determination of the 
difference between the cost prices of the damaged goods 
and the prices at which they were then being offered for 
sale. After making this survey, the inventory was reduced 
from $228,071.62 by $22,226.64 to arrive at a total of $205,- 
844.98. This is the amount of the inventory used by the 
Commissioner in the determination of the deficiency in in¬ 
come and profits tax for the fiscal year ended Feb. 28,1921, 
in the amount of $13,620.43. The method of taking the 
inventory was in accordance with the regulations. The 
deficiency should, therefore, be redetermined upon the 
basis of a correct inventory at Feb. 28, 1921 bf $205,844.98. 

Judgment will be entered under Rule 50. 

Entered Mar. 24,1930. 

Now, Feb. 2, 1931, the foregoing Memorandum Opinion 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

24 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals, Washington 
Docket No. 24656. 

The Gus Holstine Dry Goods Co., Petitioner, 
v. 

Commissioner op Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion 
promulgated June 24, 1929, and to supplemental findings 
made by the Board entered March 24,1930, the respondent, 
on May 6, 1930, filed a notice of settlement showing a defi¬ 
ciency in income and profits tax for the fiscal year ended 
February 28, 1921 of $13,620.43. The petitioner, on June 
19,1930, filed an objection to a proposed computation of the 
respondent and an alternative computation showing no de¬ 
ficiency in income tax for the fiscal year involved but an 
overpayment of tax of $3,386.95. In such alternative com¬ 
putation the petitioner proposes that the deficiency for the 
portion of the fiscal year falling within the calendar year 

1920 shall be computed upon an inventory at February 28, 

1921 of $161,477.89, and that the tax liability for the por¬ 
tion of the fiscal year falling within the calendar year 1921 
shall be computed upon an inventory at February 28, 1921 
of $205,844.98. Arguments of counsel in support of their 
computations was heard at a hearing accorded the litigants 
on June 25,1930. It is the determination of the Board that 
the computation of the tax liability made by the petitioner 
is not in accordance with the findings of fact and opinion 
of the Board but that the computation made by the re¬ 
spondent is in accordance therewith. The Board finding 
no error in the computation made by the respondent, it is 

Ordered and decided that there is a deficiency in income 
and profits tax for the fiscal year ended February 28,1921, 
of $13,620.43. 

(Signed) CHARLES P. SMITH, 

Member United States Board of Tax Appeals. 

Entered Jun. 27,1930. 

CPS :aa. ' 

Entered:-,-. 
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Now, Feb. 2, 1931, the foregoing Decision certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

25 United States Board of Tax Appeals. | Filed Dec. 
17, 1930. 

United States Board of Tax Appeals. 

Docket No. 24656. 

The Gus Holstine Dry Goods Company, jPetitioner, 

i 

VS. 

Commissioner of Internal Revenue, Respondent. 
Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto that the decision of the Board of Tax Ap¬ 
peals in the above entitled cause may be reviewed by the 
Court of Appeals of the District of Columbia. 

THE GUS HOLSTINE DRY GOODS 
COMPANY, 

Petitioner, 

By FRANK F. NESBIT, 

Attorney for Petitioner. 
COMMISSIONER OF INTERNAL 
REVENUE, 

Respondent, 

By C. M. CHAREST, 

C. M. CHAREST, . 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

Now, Feb. 2, 1931, the foregoing Stipulation certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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26 Filed Dec. 17, 1930, TJ. S. Board of Tax Appeals. 

In the Court of Appeals of the District of Columbia, 
October Term, 1930. 

No. —. 

The Gus Holstine Dry Goods Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the Board of Tax 
Appeals. 

To the Honorable the Chief Justice and Associate Justices 

of the Court of Appeals of the District of Columbia: 

The petition of The Gus Holstine Dry Goods Company, 
a corporation, organized under the laws of the State of 
Ohio, engaged in the mercantile business and having its 
principal office and place of business at Lima, Ohio, re¬ 
spectfully shows: 

1. This is a proceeding for review by the Court of Ap¬ 
peals of the District of Columbia of a decision of the United 
States Board of Tax Appeals entered on June 27, 1930, 
redetermining a deficiency in income and excess profits 
taxes of the above named petitioner for the fiscal year 
ended February 28, 1921 in the amount of $13,620.43, the 
parties having stipulated and agreed that the said decision 
may be reviewed in this Court as evidenced by stipulation 
filed with the clerk of the Board of Tax Appeals. 

2. On June 15, 1921, pursuant to an extension of 
27 time granted by the Collector of Internal Revenue 
at Cleveland, Ohio, and in accordance with law, the 
petitioner filed its corporation income and excess profits 
tax return for the fiscal year ended February 28,1921 upon 
Form 1120 as prepared by the Commissioner of Internal 
Revenue and which form was fully filled out and all the 
schedules thereon were completed and all the information 
called for by said return or by the regulations of the Com¬ 
missioner of Internal Revenue was furnished thereon and 
therewith. No other or further return was filed for said 
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fiscal year by petitioner or required from it by the respond¬ 
ent. The said income reported upon the said return was 
$85,269.09 and said return disclosed a tax liability of $29,- 
931.88, which has been paid. The said return hnd the accom¬ 
panying schedules were prepared from petitioner’s books 
and records by accountants and were accurate and com¬ 
plete and made in good faith. There was ho item of in¬ 
come or no deduction of expense which was required by the 
provisions of the Eevenue Act of 1921 to bie treated dif¬ 
ferently in the petitioner’s return and which was subject. 


to any different rate of tax than under the 


Revenue Act 


of 1918. 

3. This return without objection was made the basis of 
an audit and examination by the Commissioner of Internal 
Revenue in December, 1926 and on December 30, 1926 a 
deficiency letter was sent to petitioner statiijg that on the 
basis of an audit of its return, which was the; return afore¬ 
said, and its books and records, it was determined that there 

was a deficiency in tax for the fiscal year ended 
28 February 28, 1921 of $13,620.43. T^he petitioner 

claimed a specific exemption of $2000 bn its original 
return which was reduced in this deficiency letter to $1666.67. 
The petitioner in its return overstated exempt interest 
and general expense by a total of $442.02 aind its income 
for the said period was reduced by this amount in the said 
letter. There has been no assessment of any deficiency for 
the fiscal year ended February 28, 1921 at any time and 
there have been no waivers or extensions bf time within 
which to assess or collect the tax for the saifi period. 

4. On February 25, 1927, petitioner filed q petition with 
the United States Board of Tax Appeals from the deficiency 
asserted in the aforesaid letter of the Commissioner of 
Internal Revenue and set up therein, among | other grounds 
of objection to the said tax, that the right of the Commis¬ 
sioner to assess any additional tax for the period ended 
February 28, 1921, was barred by the period of limitations 
prescribed in Section 277 (a) of the Revenuje Act of 1926, 
and that the Commissioner of Internal Revenue had erred 
in holding that the taxpayer did not file a return for the 
fiscal year ended February 28, 1921. Thereafter the said 
Board held hearings in the case and made findings of fact 
and gave its opinion in which it held that the Commis- 
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sioner’s right to determine an additional deficiency was 
not barred and thereafter, on June 27,19-30, entered a final 
order and judgment redetermining that there was a de¬ 
ficiency in income and excess profits taxes for the fiscal 
year ended February 28, 1921 in the amount of $13,- 

29 620.43. The petitioner being aggrieved by the said 
findings of fact, opinion, decision and final order 

files this petition for a review thereon in accordance with 
the provisions of the statute. 

5. The errors committed by the Board of Tax Appeals 
upon which the petitioner relies as a basis of this proceed¬ 
ings are as follows: 

(a) The Board of Tax Appeals erred in holding that the 
period of limitations within which the tax for the fiscal 
year ended February 28, 1921 might be assessed had not 
expired. 

(b) The Board of Tax Appeals erred in holding that the 
right of the Commissioner of Internal Revenue to assess 
any additional tax for the fiscal year ended February 28, 
1921 is not barred by the period of limitations prescribed 
in Section 277 (a) of the Revenue Act of 1926. 

(c) The Board of Tax Appeals erred in holding that the 
petitioner did not file a return for the fiscal year ended 
February 28, 1921. 

(d) The Board of Tax Appeals erred in holding that 
the return filed June 15,1921 in accordance with the regula¬ 
tions and Requirements of the Commissioner of Internal 
Revenue and provisions of the statute was not a sufficient 
return to start the running of the period of limitations. 

(e) The Board of Tax Appeals erred in holding that the 
petitioner was required by the provisions of the Revenue 
Act of 1921 to file another return after the passage of that 

Act for the fiscal year ended February 28, 1921 in 

30 addition to the return filed June 15,1921. 

(f) The Board of Tax Appeals erred in holding 
that the petitioner had failed to establish error in respond¬ 
ent’s determination. 

(g) The Board of Tax Appeals erred in determining the 
deficiency claimed by the respondent. 

(h) The Board of Tax Appeals erred in rendering a 
decision for the respondent. 
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Wherefore your petitioner prays that thife Honorable 
Court may review the action of the Board of Tax Appeals 
in this ’cause, reverse the decision of the Boaitd and direct 
the entry of a decision by the said Board in Ifavor of the 
petitioner determining that if there is any deficiency in 
income and profits tax for the fiscal year ended February 
28, 1921 the assessment and/or collection thereof is barred 
by law. 

And for such other and further relief as ^may to this 
Court appear proper in the premises. 

FRANK F. NEjSBIT, 
Attorney for the petitioner. 

508 Wilkins Building, 1512 H Street Northwest, Wash¬ 
ington, D. C. 

! 

District of Columbia, ss: 

Frank F. Nesbit being first duly sworn according to law 
deposes and says that he is the attorney for the petitioner 
in this proceeding; that he has read the foregoing petition 
and knows the contents thereof; and that the allegations ot 
fact contained therein are true to the best of his 

31 information, knowledge and belief ancjl he believes 
that the petitioner is entitled to the relief sought.. 

FRANK Fj NESBIT. 

Subscribed and sworn to before me this 16th day of De¬ 
cember, 1930. | 

[seal.] W. M. BEALL, 

Notary Public, District of Columbia. 

32 United States Board of Tax Appeals^ Filed Dec. 

17,1930. 

In the Court of Appeals of the District of Columbia, October 
Term, 1930. 

No. —. 

The Gus Holstine Dry Goods Company, Petitioner, 

VS. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review of Decision of the 
Board of Tax Appeals. 

Please take notice that the within petition for review of 
the decision of the United States Board of Tax Appeals 
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in the above entitled matter has this day been filed with 
the clerk of the United States Board of Tax Appeals. 

FRANK F. NESBIT, 
Attorney for Petitioner. 

508 Wilkins Building, 1512 H St. N. W., Washington, 
D. C. 

To C. M. Charest, Attorney for Commissioner of Internal 
Revenue, Washington, D. C. 

Dated December 17, 1930. 

Service of the foregoing notice and accompanying 

33 petition for review acknowledged on the aforemen¬ 
tioned date. 

C. M. CHAREST, 

General Counsel, Bureau of Internal 
Revenue, Washington, D. C., Coun¬ 
sel for the Respondent. 

Now, Feb. 2, 1931, the foregoing Petition for Review & 
Notice of Filing certified from the record as a true copy, 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

34 Filed Dec. 17, 1930, U. S. Board of Tax Appeals. 

In the United States Board of Tax Appeals. 

Docket No. 24656. 

The Gus Holstine Dry Goods Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Praecipe Indicating Portions of the Record to he Incorpo¬ 
rated in the Transcript on Appeal. 

To Honorable C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for the Respondent: 

Please take notice that the petitioner in the above en¬ 
titled proceeding herewith designates the following as the 
portions of the record in this cause to be incorporated by 
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the Clerk of the Board of Tax Appeals into the transcript 
on its appeals. 

1. Docket entries of the proceedings before (he Board of 
Tax Appeals. 

2. Petition, answer, findings of fact and opinion of June 
24, 1929, memorandum opinion and final order of redeter¬ 
mination of June 27, 1930. 

3. Stipulation for review by the Court of Appeals of the 
District of Columbia. 

4. Petition for review and notice. 

5. This praecipe. j 

Respectfully, 

(Signed) FRANK F. NE53BIT, 

Attorney for petitioner. 

508 Wilkins Bldg., 1512 H St. N. W., Washington, D. C. 
Dated Dec. 17, 1930. 

Service of a copy of the foregoing is hereby acknowl¬ 
edged this 17th day of Dec. 1930. 

(Signed) C. M. CHARES^, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

Now, Feb. 2, 1931, the foregoing Praecipe certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tafy Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5354. 
The Gus Holstine Dry Goods Company, appellant, vs. 
David Burnet, Commissioner of Internal Revenue. Court of 
Appeals, District of Columbia. Filed Feb. 12,1931. Henry 
W. Hodges, Clerk. 
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